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Indexed as:

Chef Ready Foods Ltd. v. Hongkong Bank of Canada

IN THE MATTER of The Company Act R.S.B.C. 1979, C. 59
AND IN THE MATTER of The Companies' Creditors Arrangement Act,
R.S.C. 1985 ¢. C-36
AND IN THE MATTER of Chef Ready Foods Ltd. and Istonio Foods
Ltd.
Between
Chef Ready Foods Ltd., Respondent, (Petitioner), and
Hongkong Bank of Canada, Appellant, (Respondent)

[1990] B.C.J. No. 2384
[1991]2 W.W.R. 136
51 B.C.L.R. (2d) 84
4 CBR. (3d)311
23 A.C.W.S. (3d) 976
1990 CanLII 529

Vancouver Registry: CA12944

British Columbia Court of Appeal
Carrothers, Cumming and Gibbs JJ.A.

Heard: October 12, 1990
Judgment: October 29, 1990

Debtor and creditor -- Arrangement under companies' creditors arrangement act -- Bank Act security --
Priority.

Appeal from a stay order issued under the Companies' Creditors Arrangement Act. Bank supplying
credit and services to Chef Ready, and holding security under section 178 of the Bank Act. Bank
commencing proceedings upon its security. Chef Ready petitioning for relief under the Companies'
Creditors Arrangement Act. Order issued staying realization on any security of Chef Ready. Issue
whether Bank Act security should be exempt from the order.

HELD: Appeal dismissed. Nothing in the Companies' Creditors Arrangement Act exempted any
creditors from the provisions of the Act, and nothing in the Bank Act excluded the impact of the
Companies' Creditors Arrangement Act. Bank's interest not defeated, but its right to seize and sell
postponed. Broad protection of creditors in the Companies' Creditors Arrangement Act to prevail over
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the Bank Act. Section 178 security included in the term "security" in the Companies' Creditors Relief
Act.

STATUTES, REGULATIONS AND RULES CITED:

Bank Act, R.S.C. 1985, ¢c. B-1,s. 178, 179.
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, ss. 8, 11.

Counsel for the Appellant: D.I. Knowles and H.M. Ferris.
Counsel for the Respondent: R.H. Sahrmann and L.D. Goldberg.

GIBBS J.A. (for the Court, dismissing the appeal):-- The sole
issue on this appeal
is whether a stay order made by a Chambers judge under s. 11 of
the Companies' Creditors Arrangement Act, R.S.C. 1985, Chap. C-
36 is a bar to realization by the Hongkong Bank of Canada
(the "Bank") on security granted to it under s. 178 of the
Bank Act, R.S.C. 1985, Chap. B-1.

The facts relevant to resolution of the issue are not in dispute. The respondent Chef Ready Foods Ltd.
("Chef Ready") is in the business of manufacturing and wholesaling fresh and frozen pizza products.
The appellant Bank provided credit and other banking services to Chef Ready. As part of the security for
its indebtedness Chef Ready executed the appropriate documentation and filed the appropriate notices
under s. 178 of the Bank Act. Accordingly the Bank holds what is commonly referred to as "section 178
security".

Chef Ready encountered financial difficulties. On August 22, 1990, following upon some fruitless
negotiations, the Bank, through its solicitors, demanded payment from Chef Ready. The debt then stood
at $365,318.69 with interest accruing thereafter at $150.443 per day. Chef Ready did not pay.

On August 27, 1990 the Bank commenced proceedings upon debenture security which it held and
upon guarantees by the principals of Chef Ready. Also on August 27, 1990, the Bank appointed an agent
under a general assignment of book debts which it held, with instructions to the agent to realize upon the
accounts. In the meantime, on August 23, 1990, so as to qualify under the Companies' Creditors
Arrangement Act (the "C.C.A.A."), Chef Ready had granted a trust deed to a trustee and issued an
unsecured $50 bond. On August 28, 1990, the day after the Bank commenced its debenture and
guarantee proceedings, Chef Ready filed a petition seeking various forms of relief under the C.C.A.A.
On the same day Chef Ready filed an application, ex parte, as they were entitled to do under the
C.C.A.A. for an order to be issued that day granting the relief claimed in the petition.

The application was heard in Chambers in the afternoon of August 28, 1990 and the following day.
The Bank learned "on the grapevine" of the application and appeared on the hearing and was given
standing to make submissions. It also filed affidavit evidence which appears to have been taken into
account by the Chambers judge. The affidavit evidence had appended to it, inter alia, the s. 178 security
documentation. On August 30, 1990 the Chambers judge granted the order and delivered oral reasons at
the end of which he said:

"I therefore conclude that the Companies' Creditors Arrangement Act is an overriding
statute which gives the court power to stay all proceedings including the right of the
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bank to collect the accounts receivable."

The reasons refer specifically to the accounts receivable because the Bank was then poised ready to
take possession of those accounts and collect the amounts owing. Its right to do so arose under the
general assignment of book debts and under clause 4 of the s. 178 security instrument:

" 4. 1f the Customer shall sell the property or any part thereof, the proceeds of any
such sale, including cash, bills, notes, evidence of title, and securities, and the
indebtedness of any purchaser in connection with such sales shall be the property of
the Bank to be forthwith paid or transferred to the Bank, and until so paid or
transferred to be held by the Customer on behalf of and in trust for the Bank.
Execution by the Customer and acceptance by the Bank of an assignment of book
debts shall be deemed to be in furtherance of this declaration and not an

acknowledgement by the Bank of any right or title on the part of the Customer to
such book debts."

The formal order made by the Chambers judge contains a paragraph which stays realization upon or
otherwise dealing with any securing on "the undertaking, property and assets" of Chef Ready:

" THIS COURT FURTHER ORDERS THAT all proceedings taken or that might be
taken by any of the Petitioners' creditors or any other person, firm or corporation
under the Bankruptcy Act (Canada) or the Winding-Up Act (Canada) shall be stayed
until further Order of this Court upon 2 days notice to the Petitioners and that further
proceedings in any action, suit or proceeding commenced by any person, firm or
corporation against any of the Petitioners be stayed until the further Order of this
Court upon 2 days notice to the Petitioners, that no action, suit or other proceeding
may be proceeded with or commenced against any of the Petitioners by any person,
firm or corporation except with leave of this Court upon 2 days notice to the
Petitioners and subject to such terms as this Court may impose and that the right of
any person, firm or corporation to realize upon or otherwise deal with any property

right or security held by that person firm or corporation on the undertaking, property
and assets of the Petitioners be and the same is postponed;"

(Emphasis added.)

The jurisdiction in the court to make such a stay order is found in s. 11 of the C.C.A.A.:

" ii. Notwithstanding anything in the Bankruptcy Act or the Winding-Up Act, whenever an
application has been made under this Act in respect of any company, the court, on the
application of any person interested in the matter, may, on notice to any other person or
without notice as it may see fit,

(@)  make an order staying, until such time as the court may prescribe or until any further
order, all proceedings taken or that might be taken in respect of the company under
the Bankruptcy Act and the Winding-Up Act or either of them;

(b)  restrain further proceedings in any action, suit or proceeding against the company on
such terms as the court sees fit; and

()  make an order that no suit, action or other proceeding shall be proceeded with or

commenced against the company except with the leave of the court and subject to
such terms as the court imposes."
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The question of whether a step, not involving any court or litigation process, taken to realize upon the
accounts receivable 1s a "suit, action or other proceeding ... against the company" is not before the court
on this appeal. The Bank does not put its case forward on that footing. Its contention is more general in
nature. It is that s. 178 security is beyond the reach of the C.C.A.A.; put another way, that whatever the
scope of the C.C.A.A. it does not go so far as to impede or qualify, or give jurisdiction to make orders
which will impede or qualify, the rights of realization of a holder of s. 178 security. Consistent with that
position, by way of relief on the appeal the Bank asks only that the stay order be varied to free up the s.
178 security:

"NATURE OF ORDER SOUGHT

An order that the appeal of the Appellant be allowed and an order be made the
Order of the Judge in the Court below be set aside insofar as it restrains the Appellant
from exercising its rights under its section 178 security..."

The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement between an
insolvent debtor company and its creditors to the end that the company is able to continue in business. It
is available to any company incorporated in Canada with assets or business activities in Canada that is
not a bank, a railway company, a telegraph company, an insurance company, a trust company, or a loan
company. When a company has recourse to the C.C.A.A. the court is called upon to play a kind of
supervisory role to preserve the status quo and to move the process along to the point where a
compromise or arrangement is approved or it is evident that the attempt is doomed to failure. Obviously
time is critical. Equally obviously, if the attempt at compromise or arrangement is to have any prospect
of success there must be a means of holding the creditors at bay, hence the powers vested in the court
under s. 11.

There is nothing in the C.C.A.A. which exempts any creditors of a debtor company from its
provisions. The all encompassing scope of the Act qua creditors is even underscored by s. 8 which
negates any contracting out provisions in a security instrument. And Chef Ready emphasizes the
obvious, that if it had been intended that s. 178 security or the holders of s. 178 security be exempt from
the C.C.A.A. it would have been a simple matter to say so. But that does not dispose of the issue. There
is the Bank Act to consider.

There is nothing in the Loans and Security division of the Bank Act either, where s. 178 is found,
which specifically excludes direct or indirect impact by the C.C.A.A. Nonetheless the Bank's position, in
essence, is that there is a notional cordon sanitaire around s. 178 and other sections associated with it
such that neither the C.C.A.A. or orders made under it can penetrate. In support of its position the Bank
relies heavily upon the recent unanimous judgment of the Supreme Court of Canada in Bank of
Montreal v. Hall, [1990 1 S.C.R. 121, and to a lesser degree upon an earlier unanimous Supreme Court
of Canada judgment in Flintoft v. Royal Bank of Canada (1964), S.C.R. 631.

The principal issue in Hall was whether ss. 19 to 36 of the Saskatchewan Limitation of Civil Rights
Act applied to a security taken under ss. 178 and 179 of the Bank Act. The court held that it was beyond
the competence of the Saskatchewan Legislature "to superadd conditions governing realization over and
above those found within the confines of the Bank Act" (p. 154). In the course of arriving at its decision
the court considered the property interest acquired by a bank under s. 178 security, the legislative history
leading up to the present ss. 178 and 179, the purposes intended to be achieved by the legislation, and
the rights of a bank holding s. 178 security. All of those considerations have application to the issue
here, and the judgment merits reading in full to appreciate the relevance of all of its parts. However a
few extracts will serve to illustrate the Bank's reliance:
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"... a bank taking security under section 178 effectively acquires legal title to the
borrower's interest in the present and after-acquired property assigned to it by the
borrower" (p. 134)

"... the Parliament of Canada has enacted these sections not so much for the benefit of
banks as for the benefit of manufacturers" (p. 139)

"... These sections of the Bank Act have become an integral part of bank lending
activities and are a means of providing support in many fields of endeavour to an
extent which otherwise would not be practical from the standpoint of prudent
banking" (p. 139)

"The bank obtains and may assert its right to the goods and their proceeds against the
world, except as only Parliament itself may reduce or modify those rights" (p. 143)

"... the rights, duties and obligations of creditor and debtor are to be determined solely
by reference to the Bank Act ..." (p. 143)

"The essence of that regime [ss. 178 and 179], it hardly needs repeating, is to assign
to the bank, on the taking out of the security, right and title to the goods in question,
and to confer, on default of the debtor, and immediate right to seize and sell those
goods ..." (p. 152)

"... it was Parliament's manifest legislative purpose that the sole realization scheme
applicable to the s. 178 security interest be that contained in the Bank Act itself" (p.
154)

"... Parliament, under its power to regulate banking, has enacted a complete code that
at once defines and provides for the realization of a security interest” (p. 155).

It is the insular theme which runs through these propositions that the Bank seizes upon to support its
claim for immunity. But, it must be asked, in what respect does the preservation of the status quo qua
creditors under the C.C.A.A. for a temporary period infringe upon the rights of the Bank under ss. 178
and 1797 It does not detract from the Bank's title; it does not distort the mechanics of realization of the
security in the sense of the steps to be taken; it does not prevent immediate crystallization of the right to
seize and sell; it does not breach the "complete code". All that it does is postpone the exercise of the
right to seize and sell. And here the Bank had already allowed at least five days to expire between the
accrual of the right and the taking of a step to exercise. It follows from this analysis that there is no
apparent bar in the Bank Act to the application of the C.C.A.A. to s. 178 security and the Bank's rights
in respect of it.

Having regard to the broad public policy objectives of the C.C.A.A. there is good reason why s. 178
security should not be excluded from its provisions. The C.C.A.A. was enacted by Parliament in 1933
when the nation and the world were in the grip of an economic depression. When a company became
insolvent liquidation followed because that was the consequence of the only insolvency legislation
which then existed - the Bankruptcy Act and the Winding-Up Act. Almost inevitably liquidation
destroyed the shareholders' investment, yielded little by way of recovery to the creditors, and
exacerbated the social evil of devastating levels of unemployment. The government of the day sought,
through the C.C.A.A., to create a regime whereby the principals of the company and the creditors could
be brought together under the supervision of the court to attempt a reorganization or compromise or
arrangement under which the company could continue in business. These excerpts from an article by
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Stanley E. Edwards at p. 587 of 1947 Vol. 25 of the Canadian Bar Review, entitled "Reorganizations
Under The Companies' Creditors Arrangement Act", explain very well the historic and continuing
purposes of the Act:

" It is important in applying the C.C.A.A. to keep in mind its purpose and several
fundamental principles which may serve to accomplish that purpose. Its object, as one
Ontario judge has stated in a number of cases, is to keep a company going despite
insolvency. Hon. C. H. Cahan when he introduced the bill into the House of
Commons indicated that it was designed to permit a corporation, through
reorganization, to continue its business, and thereby to prevent its organization being
disrupted and its goodwill lost. It may be that the main value of the assets of a
company is derived from their being fitted together into one system and that
individually they are worth little The trade connections associated with the system
and held by the management may also be valuable. In the case of a large company it
is probable that no buyer can be found who would be able and willing to buy the
enterprise as a whole and pay its going concern value. The alternative to
reorganization then is often a sale of the property piecemeal for an amount which

would yield little satisfaction to the creditors and none at all to the shareholders." (p.
592)

" There are a number of conditions and tendencies in this country which underline the
mmportance of this statute. There has been over the last few years a rapid and
continuous growth of industry, primarily manufacturing. The tendency here, as in
other expanding private enterprise countries, is for the average size of corporations to
increase faster than the number of them, and for much of the new wealth to be
concentrated in the hands of existing companies or their successors. The results of
permitting dissolutions of companies without giving the parties an adequate
opportunity to reorganize them would therefore likely be more serious in the future
than they have been in the past.

Because of the country's relatively small population, however, Canadian industry is
and will probably continue to be very much dependent on world markets and
consequently vulnerable to world depressions. If there should be such a depression it
will become particularly important that an adequate reorganization procedure should
be in existence, so that the Canadian economy will not be permanently injured by
discontinuance of its industries, so that whatever going concern value the insolvent
companies have will not be lost through dismemberment and sale of their assets, so
that their employees will not be thrown out of work, and so that large numbers of
investors will not be deprived of their claims and their opportunity to share in the
fruits of the future activities of the corporations. While we hope that this dismal
prospect will not materialize, it is nevertheless a possibility which must be
recognized. But whether it does or not, the growing importance of large companies in
Canada will make it important that adequate provision be made for reorganization of
msolvent corporations.” (p. 590)

It is apparent from these excerpts and from the wording of the statute that, in contrast with ss. 178
and 179 of the Bank Act which are preoccupied with the competing rights and duties of the borrower
and the lender, the C.C.A.A. serves the interests of a broad constituency of investors, creditors and
employees. If a bank's rights in respect of s. 178 security are accorded an unique status which renders
those rights immune from the provisions of the C.C.A.A. the protection afforded that constituency for
any company which has granted s. 178 security will be largely illusory. It will be illusory because
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almost inevitably the realization by the bank on its security will destroy the company as a going
concern. Here, for example, if the Bank signifies and collects the accounts receivable Chef Ready will
be deprived of working capital. Collapse and liquidation must necessarily follow. The lesson will be that
where s. 178 security is present a single creditor can frustrate the public policy objectives of the
C.C.A.A. There will be two classes of debtor companies: those for whom there are prospects for
recovery under the C.C.A.A_; and those for whom the C.C.A.A. may be irrelevant dependant upon the
whim of the s. 178 security holder. Given the economic circumstances which prevailed when the
C.C.A.A. was enacted it 1s difficult to imagine that the legislators of the day intended that result to
follow.

In the exercise of their functions under the C.C.A.A. Canadian courts have shown themselves partial
to a standard of liberal construction which will further the policy objectives. See such cases as Meridian
Developments Inc. v. T.D. Bank (1984), 52 C.B.R. 109 (Alta. Q.B.); Northland Properties Limited v.
Excelsior Life Insurance Company (1989), 34 B.C.L.R. (2d) 122 (B.C.C.A.); Re Feifer and Frame
Manufacturing Corporation (1947), 28 C.B.R. 124 (Que. C.A.); Wynden Canada Inc. v. Gaz
Metropolitaine (1982), 44 C.B.R. 285 (Que. S.C.); and Norcen Energy Resources v. Oakwood
Petroleums (1988) 72 C.B.R. 2 (Alta. Q.B.). The trend demonstrated by these cases is entirely consistent
with the object and purpose of the C.C.A.A.

The trend which emerges from this sampling will be given effect here by holding that where the word
security occurs in the C.A.A A. it includes s. 178 security and where the word creditor occurs it includes
a bank holding s. 178 security. To the extent that there may be conflict between the two statutes
therefore, the broad scope of the C.C.A A. prevails.

For these reasons the disposition by the Chambers judge of the application made by Chef Ready will
be upheld. it follows that the appeal is dismissed.

GIBBS J.A.
CARROTHERS J.A.:-- T agree.
CUMMING J.A.:-- T agree.
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